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L.L.B., University of Buenos Aires, 1972; LIe. in Economics, University
of Buenos Aires, 1971; M.C.L., University of Illinois, 1975.

I. INTRODUCTION
N AUGUST 13, 1976, less than five months after coming to power,
the new government of Argentina enacted Law No. 21,382 governing foreign investments. Decree No. 283/77, implementing and explaining the Law, was published February 5, 1977. This legislation differs
in significant respects from its Argentine antecedents and from foreign
investment laws of other Latin American countries. The principal purpose of this article is to serve as a guide through the complexities of
this legislation to aid investors and attorneys, assuming the Law will
continue in force and that the Argentine investment climate will
continue to improve.
A. HistoricalNotes. Argentina has been the site of profitable investment for North American and European business for decades.'
Early investments in the basic industries of transportation, communications, minerals and, more recently, in manufacturing - have consistently earned substantial profits for American investment in the
1960's, higher than in any other Latin American country.2 This profit
potential, the large domestic and export markets, and the productive
labor force attracted a steady increase in direct foreign investment
during the 1950's and 1960's. Recent statistics indicate foreign ownership of Argentine capital amounts to at least three billion dollars. This
constitutes a small but significant portion of the total capital stock of

O

1. Camerini, Argentina as a Host Country for North American Investments, 9
Iie'L. LAw, 407, 414, 415 (1975); Stebbings, The Argentine Foreign Investment Law
and its Andean Common Market Inspiration, 8 V.ND.J.TSAsNA-eL.L. 277, 282-86.
2. Camerini, supra note 1, at 415. Average profits earned by U.S. investments in
Argentina for the 1950's were estimated at 6.4% annually of invested capital The
corresponding figure for the 1960's was 12.0%. Stebbings, supra note 1, at 282.
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the nation, 3 with the foreign capital concentrated in key sectors of
the economy 4 and in the largest companies.5
Until recently, foreign investment was favorably received by certain dominant segments of Argentine society, which recognized its
beneficial effects upon employment, average income, domestic industry and the export trade.;
However, a nationalist sentiment has long been prevalent among
a large segment of the population, which opposes foreign investment
on the grounds that it prevents the independent development of a
national economy, keeping the country dependent on foreign interests
for its supply of key goods and services and affecting the vitality
of its capital market. 7 This is the so-called "dependencia" theory of
foreign investment." The political power of those favoring and opposing foreign investment has fluctuated in Argentina. Statutory treatment of such investment, however, has until recently been consistently
favorable.
The first law regulating foreign investment in Argentina was that
put into effect by the Peron government in 1953.1 Although other actions of Peron, such as the nationalization of the Central Bank and the
telephone and railroad services,' 0 reflected an intent to eliminate dependence on foreign business, the 1953 foreign investment law was
promotional rather than restrictive. While it did :feature restrictions
on capital repatriations and profit transfers, it granted benefits such
as exemptions from customs duties."
Following the departure of the Peron government in 1958, new
foreign investment legislation was enacted that was largely promotional
3. Stebbings, supra note 1, at 282-85, citing
EcoNowIcAs

LATmnOAMEuCANAS,

LAs INVERsIoNES

FuNDAcioJ DE INVESUTACIONES
ExTnANDjtAs nN LA AncENTiNA

(Buenos Aires 1973).
4. For example, the auto industry is almost entirely owned by foreign companies.
Stebbings, supra note 1, at 285-86.
5. Eleven of the twenty-five largest Argentine companies are subsidiaries of foreign corporations. Id. at 285,
6. Camerini, supra note 1, at 410-11.
7. Id.
8. The "dependencia" view is espoused to varying degrees in other Latin American countries as well. See generally F. CARuOso AN E. Fa.=ro, DEPNDMXNcA Y
DESAnOLLO EN AMERICA LATINA (Siglo Veintiuno Editores, Mexico 1969); Sunkol,
Anr. 517 (1972).
Big Business and Dependencia, 50 FonROGNi
9. Law of August 26, .1953 (No. 14,222) repeated by Decree of Dec. 18, 1957
(No. 16,640). Camerini, supra note 1, at 415.
10. Id.
11. Id.; Stebbings, supra note 1, at 288, note 21.
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and applicable only to those investors who opted to come under it.12
This laissez-faire treatment of foreign investments continued for the

next 13 years until the Lanusse government enacted new legislation
in 1971.13
The law of 1971 required the registration of all investments and

made its benefits available only to investments approved by the
government. Despite the new regulatory elements, the law was still
generally favorable, permitting unrestricted remittances and capital

repatriation.
However, before the 1971 legislation had time to be effectively
applied, the Peronist party regained power in Argentina. 14 Soon thereafter, a new statutory scheme to regulate foreign investment was enacted by a revived and fervently nationalistic Congress.' 5 The 1973
law was modelled upon Decision 24 of the Cartagena Agreement
(hereafter Decision 24),16 the foreign investment code newly promulgated by the Andean Common Market.' 7 The 1973 law reflected a
marked chilling in the Argentine attitude toward foreign investment
and the ascendancy of the nationalist sentiment in the politico-economic thought of the nation. The basic thrust of the lav was one of
reducing dependencia by means of increasing local control of the
economy.' The cumulative effect of its complex and restrictive pro12. Stebbings, supra note 1, at 288-89; Camerini, supra note 1, at 415.
13. Law of July 30, 1971 (No. 19,151) implemented by Decree 2400/72.
14. Stebbings, supra note 1, at 289.
15. Law of Nov. 29, 1973 (No. 20,577) implemented by Decree of Feb. 5, 1974
(No. 413). Existing foreign investors, however, were given the option to remain under
the 1971 law. Investors exercising this option were required to pay an additional stiff
tax.
16. For detailed analysis of the 1973 law comparing its provisions to those of Decision 24, see Stebbings, supra note 1; the following articles by G. Cabanellas (h):
Derechos y Facultades de Inversores Extranieros Bao la Ley 20,557, 107 Lts.Aczo.;
ARGENTwA 90 (1975); El Concepto de Inversiones Directas Reguladas por la Ley
20,557 de Inversiones Extranieras, 2 Dzaxcao Emp.,ESAmo 793 (1975); Definfcd6n
y Categorizaci&n de los Inversores bajo Ia Ley 20,557, 3 Damncno EmpREsmo 46
(1975); Restricciones y Obligadones de los Inversores Extranferos balo la Ley 20,557,
32 LA.INFORMACION 150 (1975); Acerca de las Condiclones do Valldz do las Radicaciones de CapitalesExtranieros,65 EL Dmmcso 831 (1976).
17. The original member-states of the Andean Common Market (ANCOM) were
Colombia, Chile, Bolivia, Ecuador, and Peru. Chile has since dropped out of the group,
while Venezuela joined in 1974.
18. Provisions illustrative of this objective include the prohibition of the "denationalization" of locally-controlled firms (Law 20,557, Art. 6(d)); the prohibition of the
establishment of foreign-controlled enterprises unless approved by act of Congress
(Id., Art. 4); and the requirement that existing branches of foreign companies be converted into local forms of business organization (Decree 413/74, Art 16).

40

HASTINGS INTL AND COMPARATIVE LAW REVIEW

(Vol. 1

visions'9 was to make the establishment and maintenance of foreign
investments so difficult as to discourage them altogether.
The impediments created by this statute combined with the everworsening Argentine economy to bring new foreign investment in
Argentina to a virtual halt in 1974 and 1975. When the government of
Isabel Peron was overthrown in March of 1976, the drafting of a new
foreign investment law was among the highest priorities of the new
military regime. The present law, written by a group of lawyers and
economists appointed by the. new leadership, represents a swing back
from ideological to more pragmatic concerns and adopts an attitude
of cautious encouragement of foreign investment.
B. Purposes of the Law. The primary purpose of the Law is to
integrate the treatment of foreign investments with a broader legislative scheme regulating foreign currency transactions. Basic to the new
legislation is the concept that the most important rights of the foreign
investor, the remittance of profits and repatriation of capital, may not
be enjoyed during periods of exchange controls unless the investment
is registered in accordance with the Law. Likewise, when no restrictions exist on foreign exchange, many of the Law's provisions become
inapplicable or unimportant, and all foreign investors, whether they
have registered their capital or not, may freely transfer profits and
capital abroad.
Thus, the Law does not make registration of investments mandatory. Illegality is encountered only upon failure to register certain investments requiring approval of the Executive Power. Indeed, there
are advantages, particularly the avoidance of the tax created by the
Law, to holding non-registered foreign capital in a time of no exchange
controls. Such advantages might appear great enough to persuade a
foreign investor not to register, in anticipation of a future largely free
of controls. However, viewing the predominance of periods of exchange
controls during the last three decades in Argentina, such a decision
would be unduly optimistic.
The secondary purpose of the Law is to screen out potentially harmful foreign investments. To this end, certain categories of investments
- for example, very large ones or those made in strategically sensitive
19. Illustrative provisions: all contributions from foreign parent companies to local
subsidiaries were treated as investments and all transfers from the latter to the former
were considered profit remittances (Law 20,557, Art. 26); even the smallest investments required prior approval (Id., Arts. 4,14); while the maximum permitted annual
profit remittance was a not unreasonable 12.5% of registered capital, no carryforward
from less profitable to more profitable years was permitted (Id., Art. 13); repatriation
was permitted of capital in the amount registered only, not of the appreciated value
of the investment (Id., Art. 11).
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economic sectors - may not be effected without the prior approval of
the Executive Power. Investments made without this approval are
void. Most other investments are screened by the Undersecretary of
Foreign Investments and failure to obtain such approval does not affect the legality of an investment, it merely prevents its registration
and therefore its enjoyment of the rights granted under the Law. This
latter type of screening assures that only those investments which are
of sufficient value to the Argentine economy will be granted registration.
C. Other Statutory FormulationsCompared. Compared with foreign investment statutes of other Latin American countries, the Law
occupies a middle ground between those, like Brazil's,20 which have
a merely regulatory purpose, and those, like Decision 24 and the
new Mexican law, 21 which seek to promote an independent national
economy by drastically curtailing foreign control of industry and
commerce.
Although the Law is similar to that of Brazil in requiring registration of foreign investments in order to enjoy the rights of profit
remittance and capital repatriation, it takes the further logical step
of linldng these rights to the country's foreign exchange position. When
that position is strong, the Law recognizes that the free transfer of
profits and capital will not endanger the economy and therefore permits even non-registered investors to effect such transfers.
The Law is more like Decision 24 in its'incorporation of a screening
procedure. However, it does not impose the flat prohibitions, the limitations as to nature and location, or the fadeout requirement of Decision
24 to foreign investments.
D. Summary of the Law. The Law makes domicile the basis of
distinction between foreign and domestic investors, and defines foreign investments as contributions by foreign domiciliaries to economic activity within Argentina. Two types of business organizations
are recognized by the Law: "domestic enterprise of foreign capital"
and "domestic enterprise of national capital," the classification essentially turning on majority control of capital and votes. The only express discrimination between the two is that the foreign-controlled
firm may not obtain medium or long-term local credit.
The medium of investment is not limited and specifically includes
20. Law of Sept. 1962 (No. 4131), complemented by Decree of February 1965
(No. 55,762).
21. Law to Promote Mexican Investment and Regulate Foreign Investment, Diario
Ofial Mar. 9, 1973.
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cash, goods, reinvested profits or capital, foreign credits and intangibles. Other forms of contribution are permitted subject to approval
or if made pursuant to incentive schemes.
As a general rule, foreign investors seeking to register their investments must first obtain approval. Even if they don't plan to register, if investments are of the class requiring Executive Power approval, they must obtain it for the investment to have legal validity.
Certain profit reinvestments and small foreign currency investments,
on the other hand, do not require prior approval but may be registered
directly. Investments not automatically approved and not requiring
Executive Power approval, must be approved by the "implementing
authority"22 (hereafter the Authority) within the Ministry of the
Economy in order to be registered. In all cases, the procedure for
obtaining approval is begun by application to the Authority, which
refers to the Executive Power proposals requiring the approval of the
latter. The Authority and the Executive Power have broad discretion
to approve or reject an investment. Although many evaluative criteria
are listed in the Law and the Decree, the only binding standard is
that the investment "contribute positively to national economic development."
Investments which have been approved, or require no approval,
may be registered with the Registry of Foreign Investments (hereafter the Registry) which is administered by the Central Bank. The
currency in which an investment is registered may be chosen by the
investor, subject to Authority approval.
Respecting the rights to remit profits abroad and repatriate capital, the Law establishes different rules for different situations. In situations of general exchange controls, registered foreign investors continue to enjoy these rights while nonregistered investors do not. In
so-called "situations of difficulty in foreign payments," which must
be officially declared by the Executive Power, the right to repatriate
capital is suspended while the registered investor's right to remit
profits is preserved, with the important qualification that remittances
28
may be made only in the form of government external bonds.
The Law creates a "tax on additional benefits" which is applied
to profits annually remitted abroad in excess of 12% of the registered
capital to which they correspond and to capital repatriated in excess
22. The Undersecretary of Foreign Investment has been designated "Implementing
authority" by Article 29 of the Decree.
23. At the time of this writing, the Executive Power has decreed the end of a
"situation of difficulty in foreign payments." The country is now in a situation of
general exchange controls. See Decree 627/77 and Central Bank Circular RC 683.
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of registered capital. As a general rule, foreign-controlled companies
are denied access to medium- and long-term local credit Certain exceptions to this rule are made, however, where a substantial government interest is served.
Regarding relations between foreign companies and their Argentine subsidiaries, a presumption of regularity is established, which is
rebuttable only by evidence that such transactions are conducted at
closer than arm's length. When the local subsidiary invests in Argentina, its investment is generally considered a foreign investment for
the purposes of the Law.
Finally, the Law provides for the registration of foreign investments which existed in Argentina before the passage of this legislation, setting up a complicated scheme of rules for their valuation and
pr6visional treatment.
II. ANALYSIS OF THE LAW
A. Definitions
Article 2 of the Law sets out definitions of the basic concepts employed in the foreign investment legislation. While these definitions
are essentially self-explanatory, the following observations may be
made.
1. Foreign investment. Under Section 1 of Article 2 of the Law,
a foreign investment consists of two elements: an asset owned by a
foreign investor, and the contribution of that asset to an economic
activity within the territory of Argentina. Inasmuch as this legislation
regulates economic matters, it may be presumed that "ownership" for
the purposes of this definition refers to all rights of control and dispo24
sition, including the undivided share in a jointly-owned asset.
"Economic activity" is expansively defined in Article 1 of the Decree
to include any production or exchange of goods or services.
It is noteworthy that the definition is not limited to profit-making
5
activities, which, under civil-law principles of statutory construction
permits the conclusion that non-profit investments are within the
scope of the Law. It was apparently recognized that non-profit investors should both enjoy the right to repatriate their capital and be subject to the regulation of the statute.
Under the above definition, a loan is not a foreign investment and
24. See, e.g., Law 19,550 (Law of Business Associations) Art. 45.
25. Ubi lex non distinguit nec nos distinguere debermus ("Where the law makes
no distinctions, none should be made").
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consequently is not within the purview of this legislation. (Decree
Art. 4) This applies even to arm's length transactions between a foreign parent and its Argentine subsidiary, as is clear from Article 20
of the Law. 26 Also excluded from the scope of the Law are "transitory
contributions of foreign capital" made for the purpose of performing
contractual obligations such as international equipment leases, oil exploration contracts, and public works construction contracts. (Law
Art. 18.) Although transitoriness is nowhere defined in the Law or Decree, Decree Article 72 provides that the formation of a business association or branch incident to the contribution does not preclude its
classification as transitory.
Article 2(1) (b) of the Law makes clear that the acquisition of a
proprietary interest in a domestic enterprise is within the definition
of "foreign investment" and therefore subject to this Legislation.
2. Foreign Investor. Under Article 2(2) of the Law there are
two types of foreign investor. One is "any person, natural or legal,
domiciled outside the country, who owns an investment of foreign
capital." The second is "any domestic enterprise of foreign capital"
- which term itself is defined elsewhere in the article - "when it is
an investor in other domestic enterprises." Extraterritorial domicile
is the essential characteristic of the first type. As to the second, the
obvious reason for the inclusion of foreign-controlled domestic enterprises in the definition of "foreign investor" is to preclude circumvention of the provisions defining foreign control. It should be noted
that of these two types of foreign investors only the former has the
right of direct repatriation of capital and profits. 27
3. Domestic Enterprise of foreign 6apital and domestic enterprise
of national capital. The new law discards the tripartite classification
of business enterprises which had been adopted by its predecessor.
Article 2 of the Law distinguishes only between the "domestic enterprise of foreign capital" and the "domestic enterprise of national capital," the former being any domestic enterprise "in which natural or
legal persons domiciled outside the country own directly or indirectly
more than 49% of the capital or directly or indirectly control the quantity of votes necessary to prevail in shareholders' assemblies or partners' meetings." (Law Art. 2(3)) The "domestic enterprise of national
capital" is defined as "any enterprise domiciled within the country in
which natural or legal persons also domiciled within the country own
26. See notes 93-94 infra.
27. See text accompanying note 117 infra for a discussion of investments by foreigncontrolled domestic enterprises.
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directly or indirectly at least 51%of the capital and directly or indirectly control the quantity of votes necessary to prevail in shareholders' assemblies or partners' meetings." (Art. 2(4) of the Law) The
recognition of only two types of enterprises marks a return to criteria
employed by earlier Argentine foreign investment law28 and an abandonment of the tripartite division of the last statutory formulation.
The concept of the "mixed enterprise," one with foreign ownership of between 20% and 49% of capital, borrowed from the Foreign
Investment Code of the Andean Common Market by the authors of
29
- the previous law, had not been comprehensively integrated into the
conceptual framework of that statute, creating inconsistencies which
have been pointed out by various critics.30
These two categories contemplated by the new law invite several
comments. First, while the foreign-controlled enterprise 3 requires
only foreign control of either votes or capital, an enterprise must have
national control of both votes and capital in order to be classified as
a domestic enterprise of national capital. Thus, if foreigners have only
10%of voting shares in a corporation but 80%of total stock, the corporation will still be considered a foreign-controlled enterprise. This
was not true under the previous law, where the vague standard of
"effective contror' was applied,32 giving the regulating body broad
discretion in determining the national classification of a firm.
Presumably, the drafters of the Law chose 49W rather than 50%
as the maximum foreign ownership in a locally-controlled enterprise
to make it more difficult for foreign investors to evade the limiting
classification by using a straw man to hold a key quantity of stock.
It is certainly harder to explain 2% ownership by such a party than
a fraction of 1%, as would be the case if the standard were 50W.
The meaning of "prevailing in shareholders' assemblies or partners' meetings" is explained in Articles 2 and 3 of the Decree. For
purposes of defining domestic enterprises of foreign capital, "prevailing" requires foreign control of half or. more of the votes. For purposes of the definition of domestic enterprises of national capital, hov28. See Law 19,151 (1971).
29. Cabanellas (h), Dejinicion y Categori"=aonde Los Inversores Extranfaros Bdfo
la Ley No. 20,557, 3 DEREcHO EmrEsAIO 46 (1975); Stebbings, supra note 1, at 308.
30. rd.; Klein (h), El Regimen Legal de la Radicadion do Capitales Extranieros,
1 DEaEcno E.NR'sAzuo 6, 8-13 (1974).
31. This term will be used interchangeably with the slightly more awkward "domestic enterprise of foreign capital." Also, "domestic enterprise of national capital"
will usually be rendered "locally-controlled enterprise."
32. Decree 413/74 Art. 1(c). See Stebbings, supra note 6, at 309-310.
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ever, "prevailing" requires local ownership of more than half of the
votes. As a further qualification to these rules, Decree Article 3 provides that if foreign shareholders or partners consistently outvote local
shareholders or partners, due to the latters' absence or whatever other
reason, during a period of three years or three out of any five consecutive years, the firm may be treated as a domestic enterprise of foreign capital.
The words "directly or indirectly" qualifying "control" suggest
that the Authority will take note not only of the distribution of control provided in the agreement creating the enterprise and of subsequent transactions affecting stock ownership, but also of any agreements which come to light giving the foreign investor'a greater share
of control than appears from these sources. Certainly, for example,
devices such as voting trusts, beneficial owneiship, and pledges of
stock would be considered in determining control distribution.
Under the old law, there were some doubts as to the correct computation of foreign ownership when a domestic enterprise with foreign participation invested in another domestic enterprise. 88 The socalled "chain ownership" problem is illustrated as follows: Suppose
XYZ Argentina is owned 40% by X Argentina, 20% by Smith, a foreign
investor, and 40% by Perez, an Argentine domiciliary; X Argentina,
in turn, is owned 60%by X USA, a foreign corporation, and 40% by
Argentine investors. Is XYZ Argentina a domestic enterprise of foreign capital? If the Argentine investors' participation in X Argentina
is taken into account in determining the proportional ownership of
XYZ, the answer would be no. If, on the other hand, X Argentina's
interest in XYZ is considered completely foreign, the answer would
be yes. The new law adopts the second view, by including the foreign-controlled enterprise within the definition of foreign investor,
It might well be asked what are the disadvantages of investing
in a domestic enterprise of foreign as opposed to national capital.
Under the Law, the only express disadvantage is the limitation upon
a foreign-controlled enterprise's access to domestic credit (Article 17).
However, in section g of Article 41 of the Decree, the participation of national investors is included among evaluation criteria and
it should not be doubted that in some cases the Authority will favor
companies whose seat of control is within Argentina. The new law
nevertheless reflects a more evenhanded approach to foreign-controlled
enterprises than its predessor, under which such firms were not only
33. Stebbings, supra note 6, at 311; Klein, supra note 30, at 11.
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subject to credit restrictions and barred from large sectors of the
economy but also required an act of Congress to be approved. 34
4. Domicile. Under sections 2, 3, and 4 of Article 2 of the Law,
domicile and not nationality is determinative of foreign classification.
Thus, the investment of an Argentine national domiciled in the exterior would be subject to the Law while that of a foreign national
whose domicile is Argentina would not. Domicile, according to Article 2(5) of the Law, is determined by reference to Articles 89 and
90 of the Argentine Civil Code, which provide the general definition
35
of the concept for Argentine law.
B. What May Be Invested
Article 3 of the Law, unlike its predecessor, 0 does not restrict
the form of foreign investment to only those categories listed within
the article, viz., cash, capital goods, profits or capital in national currency, capitalized foreign credits, and intangible goods, but also permits any other form which meets the approval of the Authority or is
made pursuant to promotional legislation.
1. Cash. Article 3(1) of the Law requires that cash investments
be made in the form of freely convertible foreign currency. Nowhere
in the Law or Decree is this term elaborated upon further. Presumably, the conventional standards of convertibility used in international transactions are contemplated.
2. Capital Goods. Investments in the form of capital goods
should be given a money value by the Authority (Decree Art. 30(n) ).
Article 5 of the Decree lists the standards of valuation to be applied
by the Authority. These are, briefly, the export price in the country
of origin or the current internal price in that country, if lower. The
investor may be required to provide proof of these prices. Decree
Article 54(b) indicates that the relevant price will be the f.o.b. price,
unless the freight and insurance are paid with funds originating
abroad.
Parts and accessories of capital goods are considered capital goods
themselves (Law Art. 3(2)). The Decree in Article 5 qualifies this
by requiring that the parts and accessories be reasonably necessary
34. Law 20,557 Art. 4 (1973). In addition, other legislation may give less favorable treatment to companies under foreign control See, e.g., Law 21,526 (1977) (Law
on Financial Entities); Law 18,875 (1970) (Buy-National Law).
35. This is more accurate than the corresponding provision of the previous law
which incorporated only the Art. 89 definition of domicile, ignoring that of Art. 90
dealing with the domicile of legal persons. Law 20,557 Art. 3(c) (1974).
36. Law 20,557, Art. 1(a) (1973). See Official Commentary to Article 3 of the Law.
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for the normal operation of the invested goods. Used goods may be
contributed under the Law, unlike the previous law, 1 but approval
of the Executive Power is required (Law Art. 4(4)(a)). The same
general valuation principles apply to used as to new goods (Decree
Art. 5).
Limitations are imposed upon the transfer of invested capital
goods. In each case a minimum holding period will be prescribed
after which the goods may be freely alienated. Disposition prior to
the end of the period must be approved by the Authority unless the
transfer is made pursuant to a security agreement in which the goods
are collateral or in a bankruptcy proceeding (Decree Art. 6).
3. Profits or capital. Profits realized from an existing foreign investment and income generated by the disposition of capital previously invested may be reinvested, "provided such profits or capital
are in a condition to be legally transferred out of the country." (Law
Art. 3(3). The conditions for the transfer abroad of profits and capital
are set out in Articles 59 through 61 of the Decree.88 Even if they are
not technically repatriable because of the existence of emergency exchange restrictions,39 profits and capital may be reinvested if they
otherwise meet the conditions of those articles.
Article 10 of the Decree does not recognize and does not allow
the registration of the foreign investor's share in undistributed earnings of the company in which the investment was made. It should
be emphasized that such interest is not an unregistered foreign investment for the purposes of Article 61(e) of the Decree, and therefore may be repatriated although subject to the foreign investment
surtax to the extent it exceeds the registered investment (Law Art.
15(3) ).40
4. Capitalized Foreign Credits. Foreign credits in freely convertible foreign currency may be capitalized, although the government reserves broad screening powers in Article 11 of the Decree to
prevent the capitalization of credits which are not the result of genuine debt. Decree Article 11 also provides that credits which the Central Bank has decreed not payable abroad may not be capitalized.
Debentures which have been converted into shares are also treated
37. Law 20,557, Art. I(a).(2) (1973).
38. See text accompanying notes 94-106 infra, for a discusidon of profit remittances
and capital repatriation.
39. See text accompanying note 94 infra, for a discussion of Articlcs 11 and 13 of
the Law.
40. See text accompanying notes 103-04 infra.
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as capitalized foreign credits, upon prior approval of the conversion
as a foreign investment (Decree Art. 12).
5. Intangible goods. The Law permits the investment of intangible assets "in accordance with specific legislation" (Law Art. 3(5)).
Thus the foreign investor is referred to the law governing the importation of technology, 4 1 which in turn refers to the rules governing
the capitalization of intangibles found in the Law of Business Associations. 42 Those rules permit the capitalization of only those assets
which are "obligations of giving""4 and which may be subject to execution by creditors, where the investment is made in corporations
or limited liability companies. 4 4 They would exclude licenses, nonconfidential technology and perhaps, trade secrets.45 In the case of
investment in other types of business associations no such limitations
46
are applicable.
6. Other forms of investment. Article 3(6) of the Law provides
for the investment of assets other than those enumerated in Article
3. Despite the fact that the last sentence of the article states that
the Decree is to establish the conditions for approval of such contributions, the Decree offers no express guidance on the question. It
may be presumed, however, that the general principles of evaluation
set out in Decree Article 41 would be applicable. Examples of "other
forms" contemplated by this section include external bonds in foreign
currency, 47 other government bonds, Argentine currency, non-capital
goods, and capitalized credit in Argentine currency.
C. Approval
This legislation, in the manner of similar laws in other Latin
American countries, requires prior approval of certain foreign investments. The Law features none of the outright prohibitions against
foreign investment in certain sectors which were mandated by its
41. Law 20,794 (1974).
42. Law 19,550 (1972). See also Official Commentary to Art. 3 of the Law, which
refers to Art. 39 of the Law of Business Associations.
43. Law 19,550, Arts. 149, 187 (1972). Like most civil codes, the Argentine Civil
Code recognizes three types of obligations: those of giving, those of doing, and those
of not doing. Civ. Code Argentina Art. 495 and accompanying commentary.
44. Law 19,550, Art. 39 (1972).
45. It is an unresolved question whether trade secrets are subject to execution by
creditors. See Ledesma, Secretos de Fabrica, 25 ExacimoP A.nJunmicA O.!anA 212,
242-44 (1968).

46. Law 19,550, Art. 38 (1972).
47. See text accompanying notes 96-102 infra, for a discussion of external bonds.
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predecessor.48 Under prior law, no new foreign capital could be placed
in a wide area of the economy, including not only the traditionallysensitive areas of defense and national security, mass communications,

energy and public utilities, but also insurance, domestic banking, agriculture, livestock, forest activities and fishing. Nor would any investment in existing local companies be permitted except in the context of certain bankruptcy proceedings. The new legislation does not
flatly prohibit investment in these areas but requires prior approval
of each investment by the Executive Power (Law Art. 4).
1. Permitted forms of business organization, Under Article 16
of the Law, foreign capital may be invested in any of the forms of
business organization recognized by the laws of Argentina, which
are roughly equivalent to the types of organization existing in the
United States and elsewhere. Branches of foreign companies, which
were prohibited under the previous law,49 are thus permitted.50
Where foreign capital is held in the form of shares in corporations or sociedades en comandita por acciones,5 . Article 16 requires
that these be nominative shares. An exception may be made to this
requirement, subject to the approval of the Authority, in the case of
publicly-traded shares. Decree Article 69 states the conditions for
this approval, which considerably narrow the scope of the exception. 2
Decree Article 70 provides a procedure by which a foreign minority shareholder is protected in the event that the company in
which he owns stock refuses to issue nominative shares. In that case,
the foreign investor may protect his rights under the Law by depositing his bearer shares in an Argentine bank account. Article 70 also
suggests that he might have an action for damages against the
company.
2. Approval by the Executive Power. Article 4 of the Law requires approval by the Executive Power for certain categories of in48. Law 20,557, Art. 6 (1973).
49. Under the previous law all foreign capital was required to be held In the form
of shares of business associations formed under the laws of Argentina, and all existing
branches of foreign firms were required to be converted into such business associations. Decree 413/74 Art. 16.
50. Law 19,550 Arts. 118-124 (1972).
51. Limited partnerships in which the limited partner's interest is represented In
shares.
52. Art. 69 requires that in order to invest in bearer shares, an investor must meet
one of the following conditions: 1) the foreign holdings involved do not exceed 10%,
and no foreign investor may hold more than 2% of the total capital of the company;
2) the company's shares were publicly-held prior to the effective date of the Law;
3) other means exist for identifying the foreign character of the ownership.
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vestment. 53 The reason given in the Official Commentary to Article
4 is that the potential impact of such investments upon the country

could be substantial and careful scrutiny at the highest government
level is therefore felt necessary. Failure to obtain such approval results in complete nullity of the investment (Law Art. 4, last sentence) .54

a. Sensitive economic sectors. Section 1 of Article 4 lists six
sectors of the economy where foreign investment must be approved
by the Executive Power, and authorizes the latter to add to this list.
In Decree Article 17, four sectors have been added. The ten sensitive
sectors are as follows: defense and national security; public services;
mass communication; energy; education; banking, insurance, and financial entities; steel; petrochemicals; mining; and aluminum. Decree
Articles 16, 18, and 19 define in more detail the sectors listed in Law
Article 4(1).

b. Changing the control of an enterprise from local to foreign
hands. Article 4(2) requires Executive Power approval of an investment in a domestic enterprise when it increases the proportion of
foreign ownership or control so as to convert the firm into a "domestic
enterprise of foreign capital." The Law and Decree are silent as to
how the investor is to determine the extent of foreign ownership in
an enterprise. The Registry, of course, will disclose registered foreign
ownership, and the company's books will reveal foreign subscription
of nominative shares. However, in the case of a company whose publicly-traded shares are not required to be nominative, and some of
whose foreign shareholders are not registered with the Registry, it
would be impossible to determine the exact proportion of foreign
holdings.
According to the Law's Official Commentary, an attempt is being
made to strictly control so-called "denationalization" of local companies. "Denationalization," which was prohibited outright by the previous law,55 is generally disfavored because a going concern in local
hands is a desired end-product of legislation of this type: its acquisition by foreign investors thus represents a step backward. The Commentary also points out that a foreign investment has a more bene53. Prior to Executive approval, investments must in all cases first be submitted
to the Authority for evaluation. See notes 67-70 infra.
54. Under the Law of Business Associations, Law 19,550, Art. 16 (1972), nullity
of a particular investment would result in the dissolution of the company in which
the investment is made if the foreign contribution is essential to the purpose of the
company.
55. Law 20,557, ArL 6(d) (1973).
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ficial effect when it contributes new capital to the economy rather
than merely acquires existing capital.
c. Acquisition of locally-owned shares in domestic enterprises.
While section 2 of Article 4 applies to acquisitions incident to the
overall increase in the capital of a company, section 3 addresses the
situation where existing capital changes hands. Although its language
is somewhat unclear, section 3 requires that a foreign investor obtain
the approval of the Executive Power prior to the acquisition of outstanding locally-owned shares in the capital of a domestic enterprise.
Such approval will be forthcoming only "when an evident benefit
results for the national economy." This rule does not apply to the
transfer of stock or participations from one foreign investor to another.
Article 4(3) also requires Executive Power approval of the acquisition by foreign investors of fondos de comercio belonging to local
investors. Fondos de comercio may be translated as "going concerns."5 1
Section 3 provides two exceptions to its rule. Acquisitions which
otherwise fall within this section do not require Executive Power approval if they are made at an execution sale5" by a foreign creditor
or within the framework of a bankruptcy proceeding. 8 Decree Article 20 limits the former exception to an acquisition made by the
creditor personally; any other foreign investor acquiring stock or participations owned by local investors at an execution sale must obtain
Executive Power approval. Investments coming within these two exceptions still require approval by the Authority (Decree Article 22).
An additional exception to the requirement of Executive Power
approval is made in Decree Article 78 for the acquisition of certain
securities publicly sold by locally-owned enterprises for which tax
credit has been legislatively granted,', when the purchaser is a domestic enterprise of foreign capital and the stock acquired does not
exceed 2% of the capital of the issuing company. Article 78 exempts
such transactions expressly only from Article 4 of the Law, but because such transactions do not meet the conditions of Article 5 for
automatic approval, they must be approved by the Authority.
56. Illustrations of the elements of a fondo de comercio are found in Art. 1 of Law
11,867 (1934), which regulates the transfer of such assets. See C.J. Zavala Rodriguez,
2 Codigo de Comercio y Leyes Complementarlas 209ff. (1972).
57. It is apparent from the wording of the statute that the execution sale contemplated is one pursuant to a specific rather than a general creditor's interest.
58. Decree Art. 21 refers to the Bankruptcy Law, Law 19,551, Arts. 42, 76, 198
(1972) and Law 18,832 (1970), for determination of the concept of "bankruptcy
proceedings."
59. See, e.g., Law 20,643 (1974).
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d. Investment of used capital goods. Section 4 of Article 4
lists four discreet situations in which Executive Power approval must
be obtained. The first is when an investment is to be in the form of
used capital goods. Under the previous law, only new capital goods
could be contributed. 60 This rule was a reaction to earlier abuses by
foreign investors who depreciated the same items in different countries and a generalized fear of receiving outmoded teclmology. The
new law, while permitting the contribution of used goods, reflects a
lingering distrust of their worth by requiring Executive Power ap61
proval.
e. Investments made pursuant to promotional legislation. Section 4(b) of Article 4 requires approval by the Executive Power of
investments which are conditioned on the granting of benefits conferred by promotional legislation, such as Law on Industrial Promotion. The Commentary justifies the requirement on grounds of convenience, since the same type of approval is a condition for the existence of the investment.
f. Large investments. A quantitative criterion is established
in section 4(c) of Article 4, which states that foreign investments in
excess of five million U.S. dollars must be approved by the Executive
Power. According to Decree Article 24, for purposes of computing
this amount all contributions of foreign capital by all foreign investors, except reinvestments, in a single enterprise within a certain
period of time shall be considered. If the investment is in a new activity, this period is one year; if in a pre-existing operation, the period
is three years. Although in the case of investments of this magnitude
it is not likely, the situation could arise where a foreign investor's contribution would without his knowledge bring the total foreign investment in an enterprise above the section 4(3) limit. No provision is
made in the legislation for such eventuality.
g. Investments by foreign states. Finally, investments made
by foreign governments or public entities - must be approved by the
Executive Power under section 4(d) of Article 4. Decree Article 25
60. Law 20,557, Art. l(a)(2) (1973).
61. It has been noted elsewhere that used goods, being often more readily available at reasonable prices and more compatible with the cost structure of the local
economy, are in many cases preferable in a developing industry to the most advanced
goods. Cabanellas (h), El Concepto de Inversiones Directas Reguladas por la Ley
20,557 de Inversiones Extranieros, 15 Dotmcno Emnprs nuo 795 (1975).
62. The Law refers to "foreign legal persons of a public character." Examples of
such entities are given in Arts. 33 and 34 of the Civil Code: foreign governmental units,
autonomous govemment-controlled entities, etc.
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makes an exception for investments by international organizations of
which Argentina is a member.
3. Investments requiring no approval. One of the least attractive aspects of the previous law was the prospect of long delay in the
granting of approval for even the most de minimus investmentA
The present law requires no approval for the registration of: 1) the
reinvestment of profits in the same national enterprise which generated them; and 2) small investments in foreign currency (Law Art.
5; Decree Art. 26). However, the last sentence of Law Article 5, as
explained in Decree Article 27, states that the automatic approval
of investments under this article does not eliminate the requirement
of authorization mandated by other applicable laws"' for certain investments.
a. Profit Reinvestments. The reinvestment of profits does not
require approval if the following conditions are met (Law Art. 5(1)):
1) the profits must have been generated by capital registered under
this law; 5 2) their contribution does not increase foreign ownership
of the enterprise to the extent that it becomes a "domestic enterprise
of foreign capital"; and 3) the reinvested amounts must be devoted
to the same activities which the company is authorized to perform
by its articles of incorporation. 0 As to the third requirement, Decree
Article 26 states that the authorized activity is to be determined at
the effective date of the Law. The apparent purpose of this rule is
to prevent the automatic registration of investments in activities which
have not beefi previously approved under this or earlier foreign investment statutes. However, the use of this date, rather than, say,
that of the registration of the initial capital, effectuates this purpose
only as to investments which predate the Law; new investments are
unaffected by the rule.
If a reinvestment within the scope of Article 5 of the Law is of
a type which otherwise would require Executive Power approval under Article 4, Decree Article 26 indicates that the Article 5 rule of
automatic approval prevails. 7 This conclusion is reached by reading
63. Law 20,557, Arts. 4, 14 (1973).
64. E.g., Law 21,526 (1977) on Financial Entities.
65. This also includes capital existing prior to the Law, which has been registered
pursuant to Article 19 of the Law. See text accompanying notes 117-27 infra.
66. Decree Art. 28 states special rules regarding the reinvestment of profits by
branches of foreign companies. Briefly these rules are that profits to be registered as an
investment must be kept by the branch in a separate account and may only be remitted abroad under the rules governing capital repatriation.
67. While Decree Art. 26 makes two exceptions to this rule, oiz. where the reinvestment converts a locally-owned firm into a foreign-controlled one or Is made In
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Law Article 5 in conjunction with Decree Article 26. Article 5(1)
merely resolves the conflict between Article 5 and section 1 of Article
4; Article 26, however, states that the rule of Article 5 priority extends

to all possible conflicts with Article 4.
b. Small investments in foreign currency. Article 5(2) of the
Law permits the automatic approval of new foreign currency invest-

ments, 6 provided that they do not exceed ten percent of the registered
foreign capital of the enterprise receiving the investment. The same
requirements of pre-existing activity and similar classification are im-

posed as those conditioning the reinvestment of profits discussed in
the preceding section.

Decree Article 26 expressly provides that Article 5(2) overrides
sections 1 and 4(c) of Article 4, which require Executive Power approval, for investments which fall under both articles, but that Article
4(d) regarding investments by foreign states prevails over Article

5(2). Although the Decree does not mention the other sections of
Article 4 in this context, their subject matter is such that no conflict
could arise with Article 5(2).9
The special case of investments resulting from the exercise of
shareholder's pre-emptive rights which increase holdings in an amount

exceeding the 10%limit of Article 5(2) is dealt with in Decree Article
42.70 A foreign investor with registered capital invested in a locallycontrolled enterprise may exercise his pre-emptive rights as long as
his proportional share in the enterprise is not increased. If the amount
invested in the process exceeds the 10% maximum for automatic apa different activity than that of the principal investment, it must still be approved
by the Executive Power, this provision is superfluous; reinvestments of this sort are
not within Article 5 at al!, according to its own terms. See text accompanying notes
65-66 supra.
68. It is not immediately apparent why nev foreign currency investments complying with Art. 5(2) require no approval while the investment of profits earned from
one local company in another local company must have prior approval. (Since the latter
type of investment is not within the terms of Article 5, it must be approved.) It would
seem that the same policy considerations adhere in each situation. However, since the
investment of peso profits requires the ascertainment of the origin of the pesos, which
are not a normal medium for foreign investment, an administrative determination is
required. This procedure would not be compatible with the expeditive purpose of Article 5. See Official Commentary to Law Art. 5.
69. The lack of conflict is apparent except perhaps in the case of section 4(b)
governing investments which seek promotional benefits. Presumably no conflict was
seen here since Executive Power approval is required anyway as a condition for such
investments. See text following note 61 supra.
70. In the interest of conceptual purity, this type of investment should be discussed
in the following section, since it requires Authority (or in certain cases, Executive
Power) approval. However, since such approval is mandatory, its inclusion in this section is appropriate.

56

HASTINGS' INT'L AND COMPARATIVE LAW REVIEW

[Vol. I

proval under Article 5(2), the Authority or the Executive Power, as
the case may be, must nevertheless approve the transaction. This provision recognizes the fact that such pre-emptive rights are granted
to protect the rights of minority shareholders from dilution in the
event of the overall increase in the capital of a firm. The allowance
of ex post facto approval 1 of such investments assures that these
72
rights may be exercised within the life of the option.
4. Investments requiring the approval of the Authority. Article
6 of the Law provides that foreign investments which may not be approved automatically but which do not require approval by the Executive Power must be approved by the Authority if they are to enjoy
the rights granted by this Law. While Article 4 states that the lack
of requisite approval by the Executive Power renders an investment
void, no such consequence is provided for in Article 6 for failure to
obtain Authority approval. It may be inferred therefore that investments requiring Authority approval which do not obtain it are neither
void nor illegal, but merely may not enjoy the rights of repatriation
of profits and capital during periods of exchange control. 8
5. Procedure for Approval. The investments which require approval by the Executive Power or the Authority must be approved
priorto their taking place (Decree Article 33). This means that a foreign investor whose investment meets the approval of the Authority
and who does not obtain approval and register during a period free
of exchange controls may not obtain approval at a later time when
controls are instituted. Three exceptions to this general rule are made
in Decree Article 33: 1) in certain cases of delay by the Authority;
2) when the Authority deems that immediate implementation of the
investment will have a beneficial effect on national interests; and 3)
in cases of urgent necessity, including where investments are proposed in the context of bankruptcy proceedings or execution sales,
are required by government agencies, or are made pursuant to share74
holders' pre-emptive rights.
The initial step in obtaining approval is the submission of a detailed proposal for investment. The required content of the proposal
is set out in Decree Article 35. This initial step is the same regardless
71. Decree Art. 33.
72. Statutory provision for the minimum duration of shareholders' preemptivo rights
appears in Law 19,550, Art. 194 (1972).
73. Decree Art. 48(a).
74. See text accompanying notes 71-72 supra.
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of whether the investment ultimately requires the approval of the
Authority or the Executive Power. 75
Where approval or advice of another government agency, such as
the Minstry of Defense 70 or the Registry for the Transfer of Technology Agreements, 77 is required, Decree Articles 37 through 39 describe
the procedures for referral of investment proposals. Perhaps these
procedures will eliminate delay and confusion as to which agency
should be consulted at what time. Under the old law, a foreign investor whose contribution was in the form of technology was unsure
as to which agency, the Transfer of Technology Registry or the Authority, application was to be made to first. The present law makes
clear that in every case the procedure begins with the Authority.
When the Authority determines that an investment requires Executive Power approval, 78 the Authority first evaluates the proposal
and then passes it up, with recommendations, to the Executive Power
(Law Art. 8; Decree Art. 47).
Article 9 of the Law states that the Authority must approve or
deny a proposed investment within 120 days of the presentation of
the proposal. According to Decree Article 47, the Authority must also
relay to the Executive Power those proposed investments which require Executive Power approval within the same period. When a decision by the Authority is not made within 120 days, the Decree provides that the investor may appear and request a decision within the
next 30 days (Article 48). The investor may proceed with his investment without losing the right to register it upon its eventual approval
if it requires only Authority approval. If the investment requires Executive Power approval, the Authority must pass it on to the Executive Power within 30 days of request (Art. 48 (a) & (b)). No time
limits are imposed for approval by the Executive Power because, according to the Official Commentary, investments of this nature require
lengthy analysis.
Article 40 of the Decree provides that the Authority may by
resolution establish simplified procedures for the approval of investments which do not exceed 5% of the total capital of the enterprise
receiving the investment or 100,000 U.S. dollars, as long as these investments are not subject to Executive Power approval.
75. See Decree Art. 47.
76. Law Art. 7.
77. Decree Art. 39.
78. This decision may be appealed, as may all actions of the Authority or Registry
for which no special remedy is provided, according to normal administrative appeal
procedures. See generally Law of Administrative Procedure, Law 19,549 (1972).
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6. Criteria for evaluation. The Law and Decree set out standards of evaluation for approval of proposed investments. The standards are reasonable on their face though much will depend on the
manner in which they are applied. They are considerably more concrete than some of the conditions imposed by the previous law such
as "tending to improve the people's standard of living" and "not entailing the present or future closing of a market to national enterprises."79 Also discarded is the rule that the Executive Power is to
determine the geographical location of investment activity80 and the
presumptive preference 8 ' for the fade-out of foreign participation in
local firms.8 2 The latter has been adopted from the Andean Code.
Article 8 of the Law states the basic requirement for approval
of all foreign investments: they must "contribute positively to national economic development." This is the only standard which is binding upon the Executive Power in its consideration of those investments which require its approval. The second paragraph of Article
8 lists four criteria to be considered by the Authority: "the financialeconomic capability and technical experience of the foreign investor
and . . . the capital structure and financing of the project." It is not
self-evident why these criteria appear in the Law instead of in Article
41 of the Decree along with the eleven other criteria to be applied
by the Authority. While the distinction may be made that the Article
8 criteria are more concerned with the economic viability of the investment and the Article 41 criteria with its general impact on the
national economy, there is no reason to assume that the one group
of criteria is to be given more weight than the other. Regardless, the
Article 41 criteria are properly viewed as merely expanding the basic
rule of Article 8 in that investments should contribute positively to
the national economy.
The criteria appearing in Decree Article 41 include: 1) impact
on the balance of payments; 2) increase of exports and development
of export markets; 3) increase of foreign financial and commercial
channels; 4) substitution of imports; 5) introduction of new technologies; 6) regional economic growth and the resulting demand for
labor; 7) participation of national investors; 8) employment of local professionals and technicians; 9) development of underserved
sectors of the local market; 10) better use of local human and natu79.
80.
81.
82.

Law 20,557, Art. 5(c),(h) (1973).
Id., Art. 5(a).
Decision 24 of the Commission of the Cartagena Agreement, Art. 30.
Law 20,557, Art. 7(a) (1973).
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ral resources; and
living.

11) improvement of the national standard of

While an investment need meet only one of the above conditions
to be approved by the Authority, it should be observed that approval
may be denied even if all of them are met. That is to say, since the
Law and Decree by their language only require that the Authority
take these factors into consideration, its ultimate approval is essentially discretionary. To underline the discretionary character of the
approval process, Article 41 of the Decree provides that even though
none of the criteria listed in that article is met, an investment may
nevertheless be approved, provided that it satisfies in some other way
the "national economic development" criterion of Article 8 of the
Law.
D. Policing
Under Article 14 of the Law, proven noncompliance with the provisions of the Law or Decree results in the automatic suspension of
an investor's rights under the Law. This suspension terminates upon
the correction of the noncompliance.
Pursuant to the last paragraph of Law Article 8, the Decree establishes various rules to insure that conditions imposed by the Law
and Decree are continually complied with by foreign investors. Article
45 of the Decree charges the Authority with the duty to enforce these
conditions and verify the truth of declarations of status under the law.
If the conditions imposed for approval of a certain investment are
not complied with or if an investor has willfully misrepresented any
fact in his declarations, the Authority may, under Decree Article 32,
suspend the investor's rights under the Law for a period of time to
be determined by the Authority corresponding to the gravity of the
noncompliance. The distinction between the penalties imposed by
Decree Article 32 and Law Article 14 is that the latter applies to all
violations of the actual rules laid down by the legislation, while the
former applies to the discreet cases of incidental fraud and violation
of the particular conditions imposed by the approving body upon
specfie investors.
As an additional safeguard against the frustration of the Law's
objectives, Article 44 of the Decree permits the Authority to establish
minimum periods of no more than three years during which time
investments which were approved because of the technical capacity
of the investor may not be transferred to a third party without the
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Authority's consent. Although the Decree does not provide so expressly, it may be presumed that the Executive Power also has the authority to fix such minimum holding periods.
E. Registration and Accounting
Registration of an investment is required if its; owner is to enjoy
the rights of capital repatriation and profit remittance during periods
of exchange controls (Law Art. 11). Article 10(1) of the Law states
that owners of all new investments, even those not requiring approval,
and pre-existing investments who desire to exercise these rights must
register their investments with the Registry of Foreign Investments.
While registration is a prerequisite of repatriation rights, failure
to register may never be grounds for the nullification of a foreign investment, even in the case of investments approved by the Executive
Power. Approval and registration are completely separate procedures.
The detailed procedure for registration is outlined in Articles 50
through 58 of the Decree. These provisions explain when registration
must be requested, what information must be provided, and the
methods of computing the amounts to be registered.
1. When registrationmust be requested. Decree Article 57 dictates that registration of new investments must be requested within
120 days from a date which, according to the type of investment, is
either the date of legal entry into the country (cash and physical
goods), of approval (foreign credits and intangible goods) or the
date fixed by the Authority (all others). The registration of reinvested
profits derived from registered capital must be requested within 30
days of the date of the decision to reinvest. If a request for registration is made after the requisite period, the registration will be retroactively effective only to the date of the request and not, as it is when
the request is timely made, to the date of investment.
Decree Article 58 provides that the Registry must register a foreign investment within 30 days of the request for registration. Since
no remedy for delay in registration is expressly provided, normal administrative remedies 3 would be applicable if the Registry fails to
comply with this rule.
2. Information required. In order to obtain registration, the foreign investor must provide the Registry with certain information described in Articles 52 and 53 of the Decree. For all new investments,
proof of the effective entry of the investment and of its approval where
83. See note 78 supra.
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required, must be presented. The evidence required to prove "effective entry" of an investment into the country varies according to the
type of investment. As a general rule, it must be shown that the asset
contributed is physically within the country and incorporated into the
books of the recipient enterprise (Decree Art. 53).
In the case of profit reinvestments which do not require approval,84 proof must be provided of the formal decision to reinvest by the
recipient enterprise and of the correspondence of the profits to the
registered capital from which they arose (Decree Art. 5a(b)(1) &
(2)). Additionally, the investor must provide sworn affidavits declaring that the investment does not change the recipient enterprise from
a locally-controlled enterprise into a foreign-controlled enterprise and
that the new investment will not be devoted to activities other than
those already engaged in (Decree Art. 52(b) (3)).
The same affidavits must accompany a request for the registration
of small foreign currency investments which do not require approval. 5 Also required in this case is evidence of the effective entry of
the capital and proof that it does not exceed 10, of the registered
foreign capital of the recipient enterprise (Decree Art. 52(c)).
3. Currency of registration. New investments and reinvestments
may be registered in a freely-convertible foreign currency chosen by
the investor. If a currency other than that of the investor's nationality is selected, approval by the Authority is necessary (Decree Art.
56). Any necessary conversion will be made at the official rate of
exchange in force on a day which varies according to the type of
investment."6 Once a currency is chosen it can't be changed without
Authority approval, and future investments by the same investor in
the same enterprise must be registered in the currency of the original
investment (Id.).
The amount to be registered for an investment in the chosen currency is computed according to the rules of Decree Article 54. New
cash investments are registered in the amount effectively introduced
into the country and duly exchanged for pesos. Capital goods, foreign
credits, and intangible assets are registered in the amount previously
S7
approved by the Authority.
84. See text accompanying notes 65-67 supra.
85. See text accompanying notes 68-70 supra.
86. The Decree refers to Decree Art. 15, discussed at notes 92-93 infra, which
states the relevant date for the rate of exchange applicable to the valuation in pesos
of each type of investment on the books of the recipient enterprise.
87. Decree Art. 54(b),(e).
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Reinvested profits must for purposes of registration be converted
from pesos into the currency of registration. Article 5488 provides that
the applicable exchange rate for this purpose will. be that governing
the remittance of profits abroad in force on the date of the enterprise's
formal decision to reinvest.8 9 Where a company has already distributed profits and its foreign shareholder decides to invest his profits
in either the same or a different company, the operative date is that
upon which he requests registration.90 However, when the foreign investor loans his pesos to an enterprise with the irrevocable promise
to capitalize the loan upon approval of his investment, the conversion date is that upon which he communicated his promise to the
Authority.9
The final paragraph of Decree Article 54 confirms what is apparent
from the foregoing: the amount in which an investment is registered
bears no relation to the nominal value of the shares which are exchanged for it.
4. Registration of deductions in capital resulting from losses.
When losses suffered by a company are absorbed by reducing its
capital, capital registered by a foreign shareholder must also be reduced in the books of the Registry. In such cases, Decree Article 55
provides that losses shall be converted into the currency of registration at the rate prevailing on the date of the formal decision of the
enterprise to reduce its capital.
5. Accounting. Article 15 of the Decree provides the various
rates of exchange to be employed by the recipient enterprise in representing the contributed assets on its books in pesos. Obviously this
does not apply to reinvestments of profits, which are already in pesos.
Cash investments are entered in the amount for which they were
exchanged upon entry into Argentina. Capital goods are capitalized
in the amount of pesos corresponding to their approved value,02 determined according to the exchange rate prevailing for the import
of similar goods on the date of their delivery from customs. Foreign
credits are converted at a rate to be determined by the Authority in
88. Article 54 actually refers to the rules of Decree Art. 7 for the determination
of the applicable date of conversion. The principle underlying these rules Is tho protection of the foreign investor from the effects of local currency devaluations as far
as is possible without frustrating the regulatory object of the Law.
89. If the request is not made within 30 days of the enterprise's decision tho applicable date will be that of the request. Decree Art. 57.
90. Decree Art. 7. See note 88 supra.
91. Id.
92. See text accompanying note 37 supra.
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consultation with the Central Bank,93 and capitalized intangibles and
other assets at the rate applicable to cash foreign investments. The
date of their approval is the determinative date for the conversion of
foreign credits, intangibles, and other investments.
F. Profit Remittance and Capital Repatriation

Articles 11 and 13 of the Law distinguish three situations in which
different rules govern the foreign investor's right to profit remittance
and capital repatriation. These situations are: 1) the existence of a
free foreign currency market; 2) the existence of general limitations
on foreign exchange transactions; 3) a situation characterized by
balance of payments difficulties. The second and third situations are
dealt with in Decree Articles 59 and 60 respectively. Article 59 defines
the "general limitations" of the second situation as exchange regulations applicable to capital repatriations and profit remittances. The
third situation, that of balance of payments difficulties, must, under
Article 60, be declared by the Executive Power. When the first situation exists, i.e., when the second or third situation does not, all foreign investors, whether their investments are registered or not, may
remit profits and repatriate capital. (Law Art. 11). These rights are
available only to registered investors in the second situation (Id.).
When the third situation exists, no capital repatriation is permitted
by any investor, and profits may be transferred abroad only by registered investors and only in the form of external bonds issued by the
government (Law Article 13). 94
1. Profit remittances. No quantitative limitations are imposed on
the transfer of profits gained from foreign investments. The Decree
explains the procedures to be followed in remitting profits during
periods of exchange control and during periods of balance of payments difficulties.
a. When exchange controls are in force. Article 59(a) of the
Decree states that, in a situation of exchange controls, foreign investors seeking to remit profits must present to the Central Bank a statement by a certified accountant that the recipient enterprise is in
93. This question was left to the discretion of the Authority because of uncertainty
as to what rate would be most economically feasible for the conversion of foreign
credits. The problem is exacerbated by the high volume of loans from external sources
to local entities and the continuous devaluation of the Argentine peso. The combination of these two factors would require a massive issue of new pesos if prevailing exchange rates were applied. See Report of the Ministry of the Economy reprinted in
LA NA cioN, Mar. 8, 1977, p. 1.
94. The country is now in the second situation. See note 23 supra.
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compliance with all legal provisions applicable to the investment05
When non-compliance exists a foreign investor may not remit profits
until compliance is proven.
Article 59(b)\of the Decree provides that remittances are to be
made in the currency of registration, unless the Central Bank authorizes the use of another currency. Peso profits will be converted into
the foreign currency at the rate of exchange in force on the date of
conversion. If the Central Bank fails to authorize a remittance within
30 days of request, the date of exchange will be that prevailing on
the thirtieth day.
If an investor chooses not to remit his profits abroad, Article 59(c)
requires notification to the Registry of this decision within 60 days
of receipt of the profits.
b. In periods of balance of payments difficulties. When the
Executive Power has declared a balance of payments emergency, the
foreign investor must follow the procedure just mentioned and in
addition must request from the Central Bank external government
bonds in exchange for the peso profits which are to be remitted abroad.
This is provided for in Article 60 of the Decree, which also sets up
several safeguards to protect the investor's profits in this situation.
First, the bonds must be delivered within 60 days of the investor's
request. Second, if they are not delivered within this period the exchange rate to be applied, which normally would be the rate in force
on the date of delivery, will be that prevailing on the sixtieth day.
Third, the bonds must be transferred to the investor at face value
plus accrued interest.
While the Decree does not describe the bonds in any detail, it
is safe to assume that the reference is to the external bonds issued
pursuant to Law 19,686.6 These bonds are denominated exclusively
in U.S. dollars97 and mature in five years with interest payable at a
rate determined on the basis of the prevailing 180-day Eurodollar
rate in the London Interbank market, with a minimum to be set by
the Central Bank.98 They are in bearer form and freely transferrable,09
95. The statement must assert that the recipient enterprise has no outstanding tax
or social security obligations and that it has not been declared to be in noncompliance
with customs, foreign exchange, tax, social security or foreign investment regulations.
Decree Art. 59(d).
96. Art. 2 of Decree 2253/76 (repealed by decree 627/77) which declared a balance of payments emergency, stated that bonds issued pursuant to Law 19,686 would
be the sole means of transferring profits abroad during the emergency period.
97. Law 19,686, Art. 2 (1972).
98. Id., Art. 3.
99. Id., Art. 1.
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tax-exempt, 00 traded over-the-counter in several world markets, 10 '
and may be transferred in and out of Argentina without restriction. 02
2. Capital repatriation. As a general rule, the registered foreign
investor may repatriate his capital in its entirety. This right is suspended, however, in periods of balance of payments difficulties. The
investor is not limited to the repatriation of his registered capital,
as he was under the previous law, 0 3 but may transfer abroad the
full amount he obtains in exchange for his investment, 0 4 with the
excess above registered capital being subject to the tax on additional
benefits. (Law Art. 12(2)).
a. Minimum period of nonrepatriability. As a safeguard
against the entry of merely speculative capital, Article 12 of the
Law prohibits repatriation during the first three years of an investment, unless a longer period is imposed when the investment is
authorized.
It is not clear whether, as a condition of repatriation, the activity
in which the investment was made must continue after the removal
of capital. Under the previous law this was an express condition of
repatriation. 10 5 Article 12(1) (a) of the present law requires that
"where relevant, the authorized investment is duly operating." Although this language is not entirely free of ambiguity, it seems to
continue the ongoing-activity requirement only with respect to those
investments for which such a requirement was made a condition of
approval.
The Decree in Article 61 establishes further rules regarding the
minimum duration of foreign investments in the form of capitalized
foreign credits and capital goods. From Article 61(c) it is inferable
that these rules are in addition to, and not a substitute for, the 3-year
term established by Law Article 12. Investments in the form of capitalized foreign credits may not be repatriated before the original maturity date of the credit (Art. 61(f)). This prevents circumvention,
by early repatriation, of the time limits fixed by foreign exchange
regulations for the payment of the credits. Investments made in the
form of capital goods are prohibited from being repatriated before
100.
101.
102.
103.
104.
quotas.

Id., Art. 6.
Stebbings, supra note 1, at 352.
Law 19,686, Art. 5 (1972).
Law 20,557, Art. 11 (1973).
Also discarded is the requirement that the repatriation be effected in yearly
Law 20,557, Art. 12(b) (1973).

105. Id., Art. 12(a).
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the end of the term during which the goods may not be alienated 00
(Art. 61(g) ).
b. Repatriable capital. The foreign investor may remit "repatriable capital" plus amounts representing the increase in value of
the investment, with the latter being subject to the tax on additional
benefits. "Repatriable capital" is defined in Article 12(2) of the Law
as "the initial investment of foreign capital, plus the reinvestments of
profits and additional investments which have been registered, less
repatriations effected previously and losses existing on the date of
repatriation."
It is somewhat troubling that this definition omits the adjective
"registered" modifying "initial investment." The missing term must
be read into the definition for it to make sense in light of the first
sentence of Article 12(1), which gives the right of repatriation only
to registered foreign investors. "Repatriable capital" must be understood to mean registered capital less the losses existing on the dateof repatriation.
"Losses existing on the date of repatriation" are more exactly defined as those losses reflected in the most recent balance sheet, or,
when the enterprise is liquidated, the liquidation balance sheet of
the recipient enterprise.10 7 (Decree Art. 61 (i)). :In both cases, losses
are converted into the currency of registration at the rate of exchange
applicable to capital repatriations in force on the date of the balance
sheet. 08
When a foreign investment is only partially registered, its owner
is entitled to repatriate only that amount which bears the same proportion to the entire amount received for the investment as the registered capital bears to the overall investment (Decree Art. 61(e)).
c. Repatriation procedure. In order to repatriate an investment, the foreign investor must comply with the same formal requisites for remitting profits abroad which were discussed above (Decree Art. 61(a)). In addition, investors who seek to repatriate capital
by means of a total or partial sale of shares of a going concern must
present the instrument of sale to the Central Bank. In the case of
106. See text following note 26 supra, for a discussion of the investment of capital
goods.
107. These losses should be distinguished from those resulting in the reduction of
capital which must be registered under Decree Art. 55. See text following note 91,
supra.
108. From the first sentence of Art. 61(i) it is clear that these provisions do not
affect the ordinary right of the recipient enterprise to set off losses against Its "asset
revaluation fund," a fund created by the periodic upward valuation of a firm's assets
which is necessary to adjust the books to high rates of inflation.
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repatriations by means of capital reduction or liquidation, documentary evidence of these transactions must be submitted (Decree Art.
61(d)).

Article 61(h) provides for a first-in-first-out method of accounting
in the case of partial repatriation. By its language, this rule would
seem to apply only to investments of capital goods and capitalized
foreign credits. However, since its apparent purpose is to insure com-

pliance with the minimum duration requirements of Article 12 of the
Law, it is seemingly applicable to all forms of investment.
Repatriations which do not involve the transfer of foreign currency, such as those in pesos or capital goods, need not be authorized
by the Central Bank, but the investor should notify the Registry of
the repatriation (Decree Art. 61(j)). In the case of repatriations of
used capital goods or merchandise, section (k) of Article 61 requires
approval by the Authority, and provides that the value of the goods
is to be determined by the customs authorities.
3. Tax on Additional Benefits. Article 15 of the Law establishes
a "special tax on additional benefits" which is applied to profits annually remitted abroad in excess of 12% of the registered capital to
which they correspond and to capital repatriated in excess of capital
registered. This tax does not displace otherwise applicable taxes payable by companies or shareholders.-0 9 The tax functions as a "premium" paid by the foreign investor for the "insurance" provided by the
Law against the limiting of his rights by exchange controls. As noted
elsewhere,11 ° foreign investors are not required to register their investments. Nonregistered investments are not subject to the tax.
However, only those foreign investors who register and pay the tax
retain their rights of profit and capital repatriation during periods of
exchange controls.
Exemptions from the tax may be granted or the limit on nontaxable profit raised above 12% by the Executive Power in cases of
high-risk investments or those made pursuant to promotional legislation. (Law Art. 15(5)).
a. On excess remitted profits. The tax applies to profits distributed in cash or in kind but not to stock dividends (Law Art. 15
(1); Decree Art. 62). Even if profits are not formally distributed by
the recipient enterprise, they are subject to the tax if they are "at the
free disposition of the beneficiaries" and no longer available for the
business purposes of the enterprise (Law Art. 15(1); Decree Art. 64
109. Law Art. 15(1) and (2) refer to "after-income tax profits."
110. Section 11 E "Registration and Accounting," supra.
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(d)). Under Law Article 15(4), the tax is not applicable to "profits
reinvested, directed to new investments conforming to the provisions
of this act, or paid to domestic enterprises of foreign capital." "Profits
reinvested" must be taken to mean profits reinvested in the enterprise which paid them if the reference to profits "directed to new investments" is not to be superfluous. This reading is reinforced by Decree Article 68 which requires proof of prior Authority approval for
the exemption from the tax for investments of profits in other enterprises. Article 15(4) of the Law also provides that profits derived
from "transitory contributions of foreign capital" pursuant to contractual obligations"' are not taxable.
The schedule of rates is as follows (Law Art. 15(1)):
Remitted profits as
a percentage of
registered capital

12-15%
15-20%
above 20%

Amount subject to tax

Rato

excess above 12%
excess above 15%
excess above 20%

15%
20%
25%

Article 63 of the Decree states that the tax is applied progressively:
that is, where total remittance equals, say, 30% of registered capital,
only the excess above 20% is taxable at the 25%rate. In order to determine whether and to what extent the profits exceed 12% of registered capital, the rate of exchange to be applied in the conversion of
peso profits to the currency of registration is that prevailing for profit
remittances on the date of profit distribution (Decree Art. 65).
The tax is to be withheld by whomever distributes profits to a
registered foreign investor (Decree Art. 64(a)). The enterprise distributing profits must demand from its distributees proof of local
domicile. Those who cannot supply that proof, i.e., foreign investors,
must present a certificate from the Registry which states that they
own registered capital and in what amount (Decree Art. 64(b)).
The company then withholds the appropriate amount of tax from the
profits payable to any foreign investor. Where profits are distributed
in kind, the foreign investor must provide funds to the enterprise sufficient to pay the tax due (Decree Art. 64(c)).
Excess remitted profits for a given fiscal year may be set off in the
amount by which profits remitted in each of the five previous years
111. Such "transitory contributions" are not within the definition of "foreign investment" of Law Art. 2(1). See text following note 26 supra.
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fell short of 12%of registered capital (Law Art. 15(2) ). A transitional
rule in Decree Article 62 states that this carryforward benefit is not
available with respect to profits earned prior to the effective date of
the Law.
b. On excess repatriated capital. Article 15(3) of the Law
extends the special tax to excess repatriated capital, that is, capital
repatriated in excess of the amount registered. The tax is applied at
the same rates as it is to profits: the first 12% of excess repatriated
capital is exempt, the amount from 12% to 15%is taxed at the rate of
15%, etc. When the repatriation results from the liquidation or capital reduction of a company, the tax is to be witlheld by the latter.
The authorized exchange agent is responsible for the withholding
when a repatriation not resulting from a liquidation or capital reduction involves an exchange transaction. In all other cases, e.g., where
shares are sold and the peso proceeds are not converted to another
currency within Argentina, the investor himself is responsible directly
for the tax.
The carryforward benefit provided for profit remittances is also
available in regard to capital repatriations. Where remitted profits
in any of the five previous years fell short of 12% of registered capital,
the amount by which they fell short may be set off against the excess
12
repatriated capital.'
Where repatriation is made of capital only part of which is registered, the tax is applicable to the difference between the amount
which may be legally repatriated s and registered capital (Decree
Art. 66(e)). Where an investor repatriates only a portion of his registered capital, he must pay the tax on the amount by which capital
repatriated exceeds the amount of registered capital which bears the
same proportion to his total registered capital as the repatriated capital bears to total repatriable capital (Decree Art. 66(f)).
In order to determine whether and to what extent the repatriated
capital is taxable, the rate of exchange is that applicable to capital
repatriations. When repatriation results from liquidation of the re112. Though the Decree does not say so, it would be logical to expect that partial
repatriations of previous years would, to the extent they were of an amount less than
12% of registered capital, be usable to set off current excess repatriated capital or excess remitted profits. Such an interpretation would be consistent with the overall pur-

pose of this section of the Law to treat excess repatriated capital identically to excess
remitted profits.

113. Decree Art. 61(e) states the rule that when a foreign investment is only partially registered, its owner is entitled to repatriate only that amount which bears the
same proportion to the entire amount received for the investment as the registered

capital bears to the overall investment.
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cipient enterprise the rate in force on the date of withholding will
be applied. In all other cases, the rate prevailing on the date of transfer of the investor's stock or participations will be used (Decree Art.

66(g)).
G. Credit Restrictions
Article 17 of the Law limits the access of foreign-controlled domestic enterprises to local credit. Except for exceptional circumstances,
they may obtain credit only on a short-term basis from domestic financial entities. The Central Bank regulates all credit arrangements, determining the amount obtainable and the conditions under which it
may be obtained. As to foreign credit Article 17 is silent, 1n 4 permitting the conclusion that such transactions are subject only to the normal regulations issued by the Central Bank.
Decree Article 71 expands the basic rule of Article 17. Section (b)
of Article 71 provides that in no case may credit arrangements between local financial entities and foreign-controlled firms contain terms
more favorable to the borrower than those available to locally-controlled companies.
"Short-term credit" is defined in Article 71(a) as loans and guarantees granted for a term of no more than one year. As an exception,
the same section provides that transactions with financial institutions
resulting from commercial paper generated by their own credit sales
are considered "short term" despite the fact that the term of credit
sales exceeds one year.
Article 71(c) states the circumstances declared thus far by the
Executive Power to be within the exception to the rule prohibiting
access to medium and long term local credit. The first such circumstance is when the credit is to be used to finance the export of goods
or services pursuant to promotional legislation. Another is that of
loans transacted in order to facilitate credit sales of equipment to
governmental agencies. Third, medium and long term loans from
local entities are authorized when the funds involved were originally
obtained abroad by the lender. The fourth exception is the case of
financial entities within the definition of "domestic enterprise of foreign capital." These companies are permitted to obtain medium and
long term credit from the Central Bank and other local financial
entities.
114. Under the previous law, by way of contrast, foreign credits could not bo secured by domestic collateral except where they were provided by international financial agencies of which Argentina was a member. Law 20,557, Art. 17 (1973).
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H. Relations Between a Foreign Firm and its Local Subsidiary

1. Presumption of regularity. Article 20 of the Law establishes
the principle that transactions between a foreign firm and its local
subsidiary which accord with normal business practices shall be
viewed as transactions between independent parties. This is a major
departure from the previous law, which viewed every transfer from
the foreign parent to the local subsidiary as a contribution of capital
and every transfer from the latter to the former as a remittance of
profits.115 Under the new lad, these transactions are characterized
as capital contributions or profit remittances only when they depart
from the Article 20 standard of arm's length behavior (Decree Art.
76).
In considering the rule of Article 20, the potential investor should
not disregard the holding of the Supreme Court of Argentina in the
Parke Davis decision," 6 which was to the effect that royalties paid by
a wholly-owned subsidiary to its foreign parent should be treated as
profits for tax purposes. Article 20 seemingly overrules Parke Davis:
however, the remaining vitality of the decision will not be known
until the court again faces the issue.
Article 20(1) applies the presumption of regularity to loans between parent and subsidiary, unless the loan is objected to by the
Central Bank within 30 days of its notification thereof. A loan which
does not comply with Article 20 will be deemed a capital contribution and registered as a foreign investment, if so requested by the
investor and approved (Decree Art. 76).
2. joint liability. Article 21 of the Law provides that "when in
the instrument which authorizes an investment of foreign capital obligations are established on the part of the enterprise receiving the
investment," the foreign investor is jointly and severally responsible
for such obligations. While the last sentence of Article 21 indicates
that amplification of the joint liability principle was to be made in
the Decree, no such provisions can be found. Article 21 clearly does
not make foreign shareholders jointly liable with the companies in
which they invest for any liability of the latter other than that created
in the document of authorization.
3. Investments by domestic enterprises of foreign capital. Decree Article 79 recognizes the right of foreign-controlled domestic enterprises to invest in other domestic enterprises. In such event the
115. Law 20,557, Art. 26 (1973).
116. Parke Davis y Cia., S.A., 151 La Ley 353 (Argentine Supreme Court 1973).
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investing enterprise is considered a foreign investor (Law Art. 2(2))
and the investment a foreign investment (Law Art. 2(1)).
In two respects, however, the investing enterprise is subject to
different treatment than other foreign investors. First, while it is as
a general rule required to obtain approval of its investment, it is
granted a limited exception to this requirement by Decree Article
79 when certain conditions are met. In the case of investments in
companies formed since the publication of the Decree, the conditions are four: the investor must acquire 95% or more of the capital
of the new company; the latter must be dedicated to the same activities as the investor; the shares must not be acquired from local
investors; and the investment must not have the effect of changing
the foreign or locally-owned character of the recipient enterprise. In
other words, the investment must be a takeover or formation of another foreign-controlled company in the same line of business. In the
case of investments in companies existing before the Decree, the condition for exemption from approval is that the investment be made
for the purpose of maintaining the investor's proportional share of
capital.
The second instance of departure from the normal rules governing foreign investors is that profits and capital may not be directly
repatriated by the foreign-controlled enterprise qua foreign investor.
All such transfers must be effected indirectly through payments by
the investor to its foreign-domiciled shareholders (Decree Art. 77).
For example, assume an investment by XYZ Argentina, a local subsidiary of XYZ New York, in an Argentine company, ABC, S.A. Profits
earned by XYZ Argentina from its investment in ABC, S.A. may not
be directly remitted abroad by XYZ Argentina but must be distributed
as dividends to XYZ New York, who may then remit them abroad.
I. Pre-existing Investments
Article 19 of the Law deals with the complex problems presented
by foreign investments which were already in the country at the time
the Law took effect. Under previous foreign investment laws preexisting investments were largely disregarded. u" Owners of preexisting investments may enjoy the benefits of the new law if they
register their capital with the Registry and otherwise comply with the
provisions of Article 19.
117. See however Arts. 20-23 of Law 20,557 which gave existing foreign investors
the option of either submitting to the general conditions of that law or maintaining
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1. Provisional registration. The basic rule is stated in section
(a) of Decree Article 74 that the investments of all foreign investors
who requested registration in compliance with the previous foreign
investment law shall be considered registered under the present
law." 8 The amount of capital registered for an investment is initially
the amount requested by the investor in his application for registration under the previous law, 1 9 unless the Authority determines that
mistake, fraud, or deceit was involved in the original declarations. 120
Owners of foreign investments who did not seek to register under the
2
previous law were also permitted to do so under the present law. 1
Their capital is considered registered from the date the Authority
determines the registrable amount. (Law Art. 19(7); Decree Art.
74(g)).
Pre-existing investments are registered in the foreign currency:
a) in which they originally entered the country, for investments in
cash or foreign credits; b) of the "country of origin" of the goods
or the investor, at the option of the investor, for investments of physical goods; c) of the investor's "country of origin," for all other investments. If under these rules more than one currency appears applicable to a given investor, the total investment, including reinvested
profits, is registered in the currency in which the largest portion of
the investment was made.
These rules for the determination of the currency of registration,
established in Decree Art. 74(b), present considerable difficulty, both
of comprehension and application. First, what is meant by "country
of origin?" In the case of physical goods, this term presents no major
problem, 12 2 but is an investor's "country of origin" meant to be his
domicile, nationality, or is some other criterion intended? The most
likely answer is domicile, that being the determining factor in the
definition of "foreign investor" in Law Article 2(2).
the right of profit remittance by simple registration and the payment of a special,
steeply-graduated tax.
118. Investors who desired not to be registered were allowed to withdraw their
applications within 180 days from the date of publication of the Decree, Feb. 5, 1977.
Decree Art. 74 (f).
119. Investors could have changed this amount, where reinvestments, new investments, repatriations or losses had taken place since their original application, during
the same 180-day period. Note 96 supra. Law Art. 19(5), Last sentence, Decree Art.
74(c),(d).
120. Law Article 19(5); Decree Art. 74(j).
121. This right expired at the end of the 180-day period discussed in note 118 supra.
See Decree Art. 74(g).
122. Consider, however, the case of goods manufactured in Germany, owned by a
Swedish investor, and shipped from Amsterdam.
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Second, for purposes of determining which foreign currency is
represented in the greatest amount and therefore the currency of registration, what exchange rates apply, considering that in a given case
various amounts may have been invested in various currencies at
various times? In practice, the rates applied are likely to be those
in force on December 31, 1973, this date being the one indicated by
Article 74(b) to apply to the conversion of other currencies into the
currency of registration once the latter has been determined.
A third serious problem posed by Decree Article 74(b) is that of
discrimination against investors whose currency of registration, determined according to the above rules, is one which is likely to be
devalued before the investor repatriates his capital. This risk is mitigated somewhat by the option allowed by Article 7 4(p) to request
registration in a different currency, although the Authority or the
Central Bank is under no obligation to accede to such request.
2. Evaluation. Section 1 of Article 19 of the Law provides that
the Authority shall within three years of the effective date of the Law
evaluate pre-existing foreign investments which have been provisionally registered in the manner just described. Decree Article 74(i) establishes the guidelines to be followed by the Authority in performing
this evaluation. Once evaluated, investments are registered in a definite
amount.
As a general rule, the Authority will accept the investor's determination of the amount of his investment, provided that sufficient
proof is submitted (Decree Art. 74(i) (I)). If such proof is not forthcoming, the amount of capital registered will be the lesser of the
amount he has requested or an amount equivalent to the investor's
proportional share of the value of the enterprise in which he has invested. In the latter case, the "value of the enterprise" is determined
by means of computations based on the amount of capital subject to
the "wealth tax applicable to enterprises" (impuesto sustitutivo del
gravamen al la transmision gratuita de bienes) (Art. 74(i) (II)). The
resulting amount in pesos is converted into the currency of the investor's "country of origin"'1 23 at the rate prevailing on the date of the
last balance sheet before December 31, 1973.124. 125
123. Probably his domicile. See text accompanying note 15,22 supra.
124. Although Art. 74(i)(II) speaks only of the "fecha do cierre de ojerclclo," It
must be intrepreted to mean the date of the last balance sheet before December 31,
1973, since reference to that date is made previously in the subsection, and since this
is the only sensible interpretation of the language.
125. Thus, the investment whose amount is readjusted with reference to the investor's proportional share of proprietorship will undergo the following currency trans-
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3. Profit remittances and capital repatriation. The Law permits
the transfer abroad of profits and capital by owners of pre-existing
foreign investments. Profits are subject to the tax on additional benefits. For purposes of computing tax due in the interim period before
the final determination of registrable capital is made, the amount of
capital is that which has been provisionally registered.1206 The tax assessed in the interim period is subject neither to refund nor increase
upon subsequent change in the registered capital, except in cases of
fraud or deceit.
Once the Authority has definitely determined the amount of repatriable capital belonging to pre-existing investors, the repatriation
of their investments may be effected according to the applicable provisions of the Law, 127 including the tax on additional benefits. Investments which were made within the three years prior to the effective
date of the Law are also subject to the three-year minimum holding
period of Law Article 12(1) (a) (Decree Art. 74(m)). However, foreign investors who desire to repatriate their investments before the
Authority has definitely fixed the amount of registrable capital are
permitted to do so by Law Article 19(4). They must request that the
Authority make a final determination, and the Authority is required
to do so within 120 days of the request.

M. CONCLUSION
The new Argentine foreign investment law reflects the fundamental shift in Argentina's attitude toward foreign investments which
has come about since the departure of the Peronist government in
the spring of 1976. In contrast to its predecessor, which was restrictive to the point of discouraging foreign investment altogether, the
new Law may best be described as cautiously encouraging.
The Law attempts to reconcile the country's need to control its
balance of payments with its desire to encourage foreign investment. 128 To this end, it links the investor's rights to transfer profits
and capital abroad to the foreign exchange position of the country,
formation: provisionally registered in the currency chosen according to the rules of
Art. 74(b) it will be fihially registered in the currency of the investor's "country of

origin." It is not clear why two separate rules are necessary for determining the currency of registration in such a case. See text accompanying note 122 supra.
126. See text accompanying notes 118-122 supra.
127. See text accompanying notes 103-08 supra, for a discussion of capital repatriations.
128. See Note from the Minister of the Economy to the President of the Republic,
attached to the foreign investment bill.
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allowing only investors registered in accordance with the Law to retain these rights during periods of exchange controls. In addition to
the registration procedure, the Law establishes a screening procedure
which most investments must undergo in order to enjoy the rights
granted by the Law.
The foregoing analysis of the provisions of the Law reveal it to
be soundly drafted for the most part.120 On its face, it is reasonable
in the demands it makes of the foreign investor. What remains to be
seen is how it will be administered. Will the essential neutrality of
the provisions be borne out in practice or will the broad discretion
given the presidency and the Ministry of the Economy - especially
in approving or rejecting proposed investments - be used to express
an unofficial antipathy to foreign investment? The wide-spread enthusiasm for the nationalistic flavor of the previous law should not be
presumed to have dissipated merely because of a change in government.
The success of the Law will not be known until new foreign investment is proposed in Argentina. No great wave of fresh investment
appears imminent. Only when the political and economic atmosphere
achieves a higher level of stability will the prospect of investment be
again attractive to foreign business. At that time, the new foreign
investment law will be put to its practical test.
129. A local commentator seems to agree, judging from the following excerpt from
a review of the Law (translated by the authors): "Analysis of the Law and the Decreo
permits the conclusion that this is a carefully-drafted piece of legal work. One may
even say that these rules on foreign investments constitute a legal masterpiece (piza
de arte juridica). Within a very sophisticated structure, the rules intend to create a
safe environment for the foreign investor, while giving to the Executive Power the
legal means necessary to prohibit investments which may be harmful to the national
economy. It is good to recall that the problem of foreign investments is an economic
and not a legal one; the wise saying 'not measures but men' (in English in the original) is highly applicable to this sector." Organizacidn Techint, 204 BoLMrN INFeomzuvo 44 (1976).

